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EFFICIENCY OF CRIMINAL PROCEEDINGS
— BETWEEN EXPECTATIONS AND REALITY

In the light of current debates on modern criminal proceedings,
the question of its efficiency has a special place. This is quite realistic,
as the modern criminal procedure is expected to be efficient, i.e., to re-
solve a criminal matter in an optimal timeframe, in a legal manner. This
is not just a matter of public opinion, but also a general one, because
citizens rightfully expect efficient criminal justice. In this sense, the leg-
islator makes appropriate solutions (e.g. prescribes criminal proce-
dural standards, introduces new, shortened procedures, approaches to
organization of judiciary, and regulates interrelated relations between
criminal prosecution subjects, etc.). So the legislator in Bosnia and Her-
zegovina tried to create conditions for the criminal proceedings to be
efficient. A new investigation concept (prosecution investigation) was
introduced, new criminal proceedings instruments were introduced (for
example, guilty plea agreement, special investigative actions, etc.), spe-
cialization of some judicial bodies was carried out in the fight against
certain forms of crime (for example, the Special Department for Com-
bating Corruption, Organized and the Most Difficult Forms of Economic
Crimes established by the Anti-Corruption Law, Organized and the Most
Difficult Forms of Economic Crime in the Republika Srpska), improved
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mutual relations between criminal proceedings subjects, especially
Prosecutor s Office and Police, etc. The second question is the question
of their adequacy and efficiency.

Here we face the reality. Not only that the long-term duration of
criminal proceedings is inadequate to the criminal reaction, but it al-
so brings into question fundamental rights such as the right to a fair
trial within a reasonable time. In addition, criminal proceedings often
end with acquitting verdicts, but not because of the established truth,
but because such violations of regulations that lead to such violations
have been committed. Likewise, the question arises of the achieving of
the purpose of punishment in cases of termination of criminal proceed-
ings by pleading guilty, guilty plea agreement or by a criminal warrant.
Although the abovementioned shortened proceedings are characterized
by conduct efficiency, they are very often in disagreement with their
purpose, especially in terms of determining of criminal sanctions.

Key words: criminal proceedings, court, prosecutor, suspect,
accused, efficiency, adequacy.

1. Introduction

Criminal proceedings are proceedings in which the state, through its state
organs and some other persons, takes a whole line of activities in an appropriate
manner to change provisions of substantive criminal law if there is doubt a crimi-
nal offence has been committed in a concrete case (Simovi¢, Simovi¢, 2016: 25).
Accordingly, this is a set of criminal proceedings conducts of procedural sub-
jects: the court and the parties (the prosecutor and the suspect or the accused),
regulated by the procedural rules and directed to obtain a judicial decision after
having known about the criminal offense or decisions on other procedural rela-
tions related to the criminal offense, and which require the participation and de-
cision of the court (Vasiljevi¢, 1981: 5). As such, the criminal proceedings go
through several stages, from investigation and confirmation of the indictment
(preliminary hearing), to the final hearing of the criminal matter at the main pro-
ceedings (the main hearing, issuance and publication of the judgment, proceed-
ings following legal remedies) (Simovi¢, Simovi¢, 2016: 27).

The separation of the preliminary and the main proceedings is not an obsta-
cle to the uniqueness of the criminal proceedings, so the case files of the prelimi-
nary hearing may also be used in the main hearing (Simovi¢, Simovi¢, 2014: 17).
It is also in line with legal standards of the European Court of Human Rights (here-
inafter: the European Court) which may examine the completeness and efficiency
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of the investigation in the context of control of the compliance with the state’s
procedural obligation to efficiently prosecute and ensure the detection and pun-
ishment of offenders, under Articles 2 and 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms1 (hereinafter: the Eu-
ropean Convention) (Simovi¢, Simovi¢, 2014: 21). For this reason, the criminal
proceeding is understood as the totality of all the activities undertaken by author-
ized entities, from the moment of finding out about the criminal offense (investi-
gation) until the adoption of a final judicial verdict.

Criminal proceedings has to organized to ensure a fair trial, which means
that the proceedings have to be fair, i.e. to be conducted within ,,a reasonable
time limit* and comply with specific requirements referring to consideration of
dispute and release of judgment. This right is directly connected with efficien-
cy of criminal proceedings. Efficiency of criminal proceedings, as such, under-
stands its qualitative component (legality of conduct of criminal proceedings and
making of a just and lawful court decision) and quantitative component (elaps
of time from initiation of criminal proceedings until a valid court decision) (Be-
jatovi¢, 2010: 189). Realization of planned activities and planned results should
also be added to this relation, which would correspond to the concept of effi-
ciency of criminal proceedings. Actually, determination of efficiency would not
have sense without determination of effectiveness, because it point to rationality
of use of resouces for achievement of a goal (Radlovacki, Kamberovi¢, Radak-
ovi¢, 2008: 7-12.; Jager, gugman Stubbs, 2017: 355-370). Therefore, as efficient
criminal proceedings may only be considered a proceeding in which, in a real-
istically short time elaps from its intitation until its completion and with lots of
respect for legality of its conduct, just and lawful final court decision is issued
(Bejatovi¢, 2015a: 28). Those are the cases in which criminal proceedings have
not been prolonged without justification, in which the parties has a realistic pos-
sibility to achieve their rights, where a specific significance has a right to defense
of accused, but also duties when the case is about official participants of criminal
proceedings (Skuli¢, 2015: 41-75). In a close relationship is also the principle of
a process economy that consists of imposing of criminal procedure so that with
the shortest possible loss of time, with as little work as possible and with as little

1  The Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November
1950, Rome, Counicil of Europe. Available at internet6 web site https://www.echr.coe.int/Docu-
ments/Convention ENG.pdf, accessed on 3 October 2018.

2 Otherwise, it is commonly known that the concepts of efficiency and effectiveness are economic
terms and are used primarily as indicators in economic processes. It is therefore necessary to con-
sider how efficiency assessment models (determining the amount of resources spent to achieve the
goals) and effectiveness (determining the level to which the process goals are achieved) can be
applied in criminal and legal sciences.
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expense as possible, the immediate goal of each process is achieved, as well
as the ultimate goal of obtaining a fair and just verdict (Vasiljevi¢, 1981: 253).
Thus, the efficiency of criminal proceedings is also the expression of the right to
a fair trial, according to which anyone charged with a criminal offense has the
right to have his case examined within a reasonable time by a court. This is a
standard that is an important feature at all stages of criminal proceedings, such as
modern science of criminal procedural law, as well as criminal procedural legis-
lation, i.e. criminal policy in general (Bejatovic, 2008: 3—40.; Puri¢, 2008: 9-39;
Radulovi¢, 2011: 125-137).

The efficiency of the criminal proceedings has been regulated by the leg-
islator in Bosnia and Herzegovina by prescribing the situations in which the pro-
ceedings can be completed at a certain stage, as well as by introducing new forms
of shortened procedure (Simovi¢, 2009: 195-223). Simplified forms of the way
of dealing with criminal matters are one of the most important instruments of the
efficiency of criminal proceedings (Bejatovi¢, 2009a: 77-105). The justification
for the parallel existence of several types of criminal proceedings in the specif-
ic criminal legislation is based upon the heterogeneous structure of crime - the
heterogeneous structure of criminal offenses and their perpetrators (Bejatovic,
2013: 11-31). As such, they are intended, as a rule, to the trial for more simple
criminal cases (less severe and more severe criminal offenses). If this is added to
the fact that this group of criminal offenses in the overall structure of crime occu-
pies a significant place, then the importance of these proceedings becomes even
more intensive. Additionally, when it comes to the criminal-political justification
of these proceedings, it is necessary to have another fact in mind, and that is that
these proceedings, by virtue of their practical application, by unburdening of the
courts, also give a direct contribution to increase of the quality of trials for more
severe criminal cases, since the courts have more space for more severe and more
complicated criminal cases (Bejatovi¢, 2013: 12).

The second question is the applicability of the aforementioned norms in
the court case-law. A question arises here, quite justifiably, when a fair trial with-
in a reasonable time has been violated. On the other hand, this is not formal ques-
tion, but it is a factual question that is solved in each particular case depending
on the gravity of the criminal offense and other features of the particular crimi-
nal case and of taking into account the positions of the European Court of Human
Rights regarding this matter (See: Simovi¢, 2012: 37-68). In addition, it is indis-
putable that shortened forms of proceedings, particularly for less severe criminal
offenses, criminal proceedings would have more dynamic character with a short-
ened deadline for their finalization. This would, theoretically, enable the prepa-
ration and conduct of the main proceedings for more severe criminal offenses,
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which cannot be completed in the aforementioned manner, but require the con-
duct of all stages of the main proceedings. Here too, we can ask the question of
the practical applicability of shortened procedures, i.e. the realization of com-
plete and clear purpose of punishment in this way, with the simultaneous full
guarantee of human rights and freedoms.

2. The right to a fair trial within a reasonable time

The right of participants in criminal proceedings to have the court decid-
ed on his rights and obligations within the shortest period of time without un-
necessary stalling, bring the efficiency of the criminal proceedings and the right
to a fair trial within a reasonable time into direct connection. This even more,
since the matter is about two mutually and tightly connected components: the
promptness of conducts and lawful solution of criminal matter (Bejatovi¢, 2000:
145-155). In doing so, we do not look at efficiency in the simplified form of the
promptness of criminal proceedings, but we take into account its qualitative and
quantitative component. On the other hand, the right to a trial within a reasona-
ble time is included in the fundamental human rights (Purdi¢, 2013: 56-66) as
one of the aspects of the right to a fair trial prescribed under the European Con-
vention. It is explicitly listed (Omejec, 2008) in Article 6 of the European Con-
vention as such. The European Court of Human Rights, in that regard, took the
position by establishing that any unjustified delay was contrary to the right to a
fair trial®>, whereby the States are obliged to ensure that the accused does not have
to be under charges for a long time and that the charge is specific*. Conduct of the
proceedings within a reasonable time is of fundamental importance for the entire
legal system, because any unnecessary delay often leads, de facto, to the depri-
vation of the individual’s rights and to the loss of efficiency and trust in the legal
system (Simovi¢, 2015: 9-33).

The Constitution of Bosnia and Herzegovina in Article 11/3(e) prescribes
the right to a fair trial, i.e. the right to a fair hearing in civil or criminal matters,
and other rights relating to criminal proceedings. Stated provision is elaborat-
ed in the Criminal Procedure Code of Bosnia and Herzegovina® (hereinafter: the
Criminal Procedure Code) and presents the content of the right to a trial without
any delay (Article 13) (Simovi¢, Simovi¢, 2016: 30).

3 Cazanovas v. France, No. 441/1990, 7 July 1993.
Wemhoff'v. Germany, No. 2122/64, 27 June 1968.

5 Criminal Procedure Law of Bosnia and Herzegovina, “Official Gazette of Bosnia and Herzegovi-
na”, Nos. 3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07,
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This right is also provided by prescribing deadlines in which a court has to
make a decision or perform another procedural action, most often in cases where
the suspect, or the accused is in custody (e.g., Articles 134-138), and sometimes
in general (Article 225, Article 233 paragraph 2, Article 367, etc.). In this regard,
it is stipulated that: ,,If the investigation is not completed within six months of
the issuance of an investigation order, the necessary measures shall be taken to
complete the investigation by the Collegiate Body of Prosecution® (Article 225
paragraph 3).

When deciding on the indictment, the preliminary hearing judge is obliged
to ,,examine immediately upon receipt of the indictment whether the court is com-
petent, whether there are any circumstances under Article 224 paragraph (1) t. d)
of this Law, and whether the indictment is duly made in accordance with Article
227 of this Law)* (Article 228 paragraph 1). The preliminary hearing judge can ei-
ther confirm or reject all or some counts of the indictment within eight days, and
in complex cases within 15 days of receipt of the indictment (Article 228 para-
graph 2). The deadline for submitting an indictment to the accused who is at liberty
is - immediately, without delay, and if he is detained, within 24 hours upon con-
firmation of the indictment. (Article 228 paragraph 5). The main hearing shall be
scheduled within 30 days from the date of the plea. This deadline may be extend-
ed for another 30 days (Article 229 paragraph 4). The deadlines are specified in the
case of a plea agreement as well, so if the Court rejects a plea agreement, the main
hearing must be scheduled within 30 days (Article 231 paragraph 8) (Compare:
Sijeréic’-éolic’, Hadziomeragi¢, Jurcevi¢, Kaurinovi¢, Simovi¢, 2005: 72-73). The
applicability of these provisions shall be elaborated in the below text.

In several decisions the Constitutional Court of Bosnia and Herzegovina
found violation of the right to a fair trial under Article 1I/3e) of the Constitution
of BiH and Article 6 of the European Court of Human Rights, and fundamental
freedoms referring to the right to a decision within a reasonable time. In relation
to this, and on the basis of the Rules of the Constitutional Court?, the compe-
tent court was ordered to promptly complete the proceedings, and to inform the
Constitutional Court, within 90 days from the date of submission of the deci-
sion, of the measures taken to enforce this decision (Radolovi¢, 2008: 277-315).
Therefore, the right to a trial within a reasonable time exists both in the interest
of persons whose rights and obligations are deliberated upon, or against whom
a certain proceedings are conducted against (subjective component), and in the
interest of legal security and the rule of law in general (objective component)

15/08, 58/08, 12/09, 16/09, 93/09 and 72/13.

6  Rules of the Constitutional Court — Revised text, “Official Gazette of Bosnia and Herzegovina”,
No. 94/14.
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(Bejatovic, 2015b: 9-33). Accordingly, it is in the interest of all the participants
to the proceedings, including the accused’.

When assessing the violation of this right, it is necessary previously to de-
termine the beginning of relevant period, its end, as well as to assess the length
of time. The easiest way to determine whether the proceedings were concluded
within reasonable time is to establish exact period of time (Simovic¢, 2015: 67). In
criminal matters, deadline for assessment of reasonableness of the length of pro-
ceedings, in principle, starts running from the moment the accused was subject-
ed to “accusation”, and ends upon valid termination of the proceedings (Cari¢,
2015: 34-48). Anyways, it is necessary that each case is assessed based on its
own circumstances, and some general instructions are very difficult to estab-
lish. The European Court of Human Rights generally uses standard formula to
define its approach to assessment of duration of criminal proceedings. Reasona-
ble duration of the proceedings should be assessed in the light of a particular cir-
cumstances of a case, taking into account criteria presented in the case-law of
the Court, and especially the complexity of a case, behavior of the plaintiff, and
behavior of competent authorities®. In addition, it is also important to take into
account what the applicant risks in that dispute®. Accordingly, factors for assess-
ment of efficiency of criminal proceedings include assessment of legal and fac-
tual issues of a particular case, behavior of the plaintiff, behavior of court and
administrative organs of the defendant state and significance the issue discussed
before a court has for the plaintift (Cari¢, 2015: 35).

3. Assessment of efficiency of criminal proceedings

To speak about the assessment of efficiency of social phenomenon like crim-
inal proceedings, its goals should first be defined, and they have to be clear and
measurable (Jager, Sugman Stubbs, 2017: 359). So, the general goal would be to
enable application of substantive criminal law to a concrete case, i.e. to establish

7  Although the accused cannot be expected to contribute to accelerate the proceedings that could re-
sult in his conviction, it could be in his interest to remove the uncertainty of conviction. Bejatovi¢,
S. (2015b). op.cit., pg. 14.

8  For example, see case-law of the European Court of Human Rights: Buchholz v. Germany, No.
7759/77, 6 May 1981.; Konig v. Germany, No. 6232/73, 28 June 1978.; Zimmermann & Steiner v.
Switzerland, No. 8737/79, 13 July 1983.; Mikuli¢ v. Croatia, No. 53176/99, 7 Febrary 2002.; Ma-
mic v. Slovenia, No. 75778/02, 27 June 2006.; Pelissier and Sassi v. France (GC), No. 25444/94,
999-11.; Yag ci and Sargin v. Turkey, No. 16419/90 and 16426/90, 8 June 1995.; Gelli v. Italy,
No. 37752/97, 19 October 1999.; Vachev v. Bulgaria, No. 42987/98, 8 July 2004.; De Clerck v.
Belgium, No. 34316/02, 25 September 2007.

9  Philis v. Greece, No. 2, 27 June 1997.
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by a court decision a criminal offense was commited, whther it was committed by
the accused, whether the accused may be imposed a criminal sanction (Simovic,
Simovi¢, 2016: 35), while special goals refer to individual states and phases of the
proceedings, which fit into a general goal (Simovi¢, Simovi¢, 2016: 35). Accord-
ingly, the goal is to achieve principles of legality, so that noone innocent would be
convicted, and to impose on the perpetrator of the criminal offense criminal sanc-
tion under conditions prescribed in the Criminal Code of Bosnia and Herzegovina'®
(hereinafter: the Criminal Code) and other laws of Bosnia and Herzegovina pre-
scribing criminal offenses, in a legally prescribed proceedings (Article 2 paragraph
2). In that sense, it is important that criminal proceedings do not last more than it
is objectively needed, and that its duration in each concrete case is a matter of fac-
tual and unique circumstances (Skuli¢, I1i¢, 2012: 23). Accordingly, a quality court
decision and impartial consideration of all the issues (factual and legal) are integral
parts of such understood efficiency (Filipovi¢, 2017: 6).

Factors of the effectiveness of criminal proceedings, such as the facts on
which the termination of a criminal matter within specific time depends, on one
hand, in a legitimate and just manner, on the other hand, are the equivalent fac-
tors of both components (Bejatovi¢, 2015a: 32). Nevertheless, it would be su-
perficial to relate the efficiency of the criminal proceedings with the speed of
its termination, only by taking into account criterion of trial within a reasonable
time. Actually, the speed by itself is a relative category and should not be simpli-
fied identified with the efficiency of the criminal proceedings (Skuli¢, Ili¢, 2012:
23). It is perfectly clear that prompt and efficient criminal proceedings are not the
same (gkulié, [li¢, 2012: 23). In these cases, it seems that the right of the suspect
is excessively emphasized, and neglects the obligation of the state or the judici-
ary as a whole to complete the criminal matter within a certain time, without un-
necessary delay. In fact, disturbance of balance between these principles leads to
either the authoritarianism of rights (giving advantages to efficiency) or to pro-
tection of the society from crime (giving advantage to human rights and free-
doms) (Radulovi¢, 1997: 155-215). It is therefore justifiable to set up a request
for respect for the rights and freedoms of the defendant, on the one hand, and for
the completion of the criminal proceedings within a reasonable time, on the oth-
er (Kolakovi¢-Bojovi¢, 2013: 373-384).

Another important issue for assessing the efficiency of the criminal pro-
ceedings refers to the parties participating in it, as well as the time of action, in
which it is possible to estimate their individual efficiency and the efficiency of

10 Criminal Code of Bosnia and Herzegovina, “Official Gazette of Bosnia and Herzegovina”, Nos.
3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10, 47/14, 22/15 and 40/15.
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the proceedgins as a whole. Namely, as criminal proceedings involve more than
one parties undertaking various activities (each from their jurisdiction), these is-
sues become relevant. In this respect, the actions of prosecution and the police are
very important in the investigation, while the court has the primacy in the course
of the main proceedings. At the same time, this is the question referring to the
moment from which the criminal proceedings are considered to be initiated. Al-
though there are different opinions herel1, as criminal proceedings are composed
of two stages (preliminary and main proceedings (Simovi¢, Simovi¢, 2016: 29))
in the criminal procedural legislation, taking of first activities in the previous stage
is considered as the moment of initiation of the criminal proceedings.

Taking into account the above stated, in the most general sense, the assess-
ment of the efficiency of the criminal proceedings can be observed through effi-
cient legal norm and the efficiency of the criminal proceedings.

An efficient legal norm implies such a norm that enables its full applicabil-
ity in practice, so the criminal matter would be resolved lawfully within an opti-
mal timeframe. At the same time, the legal norm is legally efficient if, at the final
instance, all its provisions are applied and enforced in a legally prescribed man-
ner (Jager, Sugman Stubbs, 2017: 373). Only in situations when we have an ade-
quate legal norm and its adequate application - we can speak about simultaneous
preconditions of efficiency of a state reaction to crime (Bejatovi¢, 2017a: 291-
315). Assumptions for the realization of a process economy are ensured, first-
ly, by the law itself, by avoiding of unnecessary procedural forms, which slow
down the proceedings and increase the costs. In addition to this, the legal norm,
to have this function following its content, would have to be characterized by a
high level of precision in the definition of certain legal terms and prescribing of
precise requirements for the application of certain measures and institutes (Be-
jatovi¢, 2017b: 450). Likewise, the efficiency of criminal proceedings, when it
comes to legal norms, is characterized by stipulation of simplified forms of ac-
tion12 (shortened proceedings).

It can be concluded that the trend in comparable legislation, including our
country, prescribes the possibility of conclude the criminal proceedings with-
out conducting the main trial, either through the confession of the suspect, guilty

11 According to the opinion of one group of authors as the beginning of criminal proceedings is con-
sidered the moment a particular opinion of the court is presented in relation to the indictment,
while, according to the others, this moment is connected with the principle of accusation, and the
beginning of the criminal proceedgins refers to filing of appropriate indictment act. See more de-
tails in: Skuli¢, 2009: 317.

12 In 2013 OSCE Mission in Serbia published on this topis a monography of group of authors un-
der title Simplified forms of conducts in criminal matters — Regional criminal and procedural leg-
islations and experiences in application, whose editors are Ivan Jovanovi¢ and Miroljub Stanis-
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plea agreement or by a criminal order. Of course, it is necessary to take into ac-
count that the legal norm prescribing these possibilities is in accordance with the
basic principles of criminal proceedings. In fact, each basic principle on which
the establishment of regular criminal proceedings is based extends its validity
to simplified forms of judgments in criminal matters if it is not limited or even
abolished during the construction of a given procedural form (Purdi¢, 2013:
65). Also, viewed from a normative point of view, efforts are made to speed up
the preliminary criminal proceedings by expanding the principle of opportuni-
ty of criminal prosecution which allow the criminal prosecution bodies a high-
er rejection rata of criminal charges for minor crimes and thus to greater extent
orientation of judicial bodies to more complex and more severe criminal cases
(Bejatovi¢, 2009b: 125-144). It should be emphasized here that the practical re-
alization of the aforementioned request does not go beyond the lawfulness of the
criminal proceedings or the threat to guaranteed rights and freedoms of the par-
ticipants in the proceedings (Sikman, Baji¢i¢, 2014: 285-310).

Efficiency of entities of criminal proceedings understands the organiza-
tion of the judiciary and other entities participating in the criminal proceedings
as well as their mutual relations. Given the complexity of the proceedings detect-
ing and proving criminal offenses and the variety of measures and actions under-
taken to that end, it is evident that it is a broad circle of entities whose activities
affect their initiation, conduct and conclusion of criminal proceedings (Sikman,
Bajici¢, 2014: 295). There is no doubt that that the efficiency of criminal pro-
ceedings as a whole shall depend, to the most possible extent, on the efficiency
of their actions (Bejatovi¢, 2015a: 46).

In addition to the individual efficiency of the criminal proceedings, great
importance for the efficiency of detection and proving of criminal offenses al-
so has mutual relationship and cooperation of the process entities. This rela-
tionship, in order to serve the function of efficiency and adequacy of reaction to
crime, must be a feature of the entire criminal proceeding, from its previous stage
to the main stage of criminal proceedings. Thus, in the investigation, as the first
stage of the preliminary proceedings, a professionally engaged relationship be-
tween the police, the prosecutor and the pre-trial judge, as well as with the de-
fense counsel who can contribute to the efficiency of the criminal proceedings,
must come to light. Furthermore, in view of the mutual relations between the
criminal prosecution entities, their co-operation at the main hearing is of special

avljevi¢. This monography has an extremely significant and actual problem of criminal procedural
legislation of the countries in region (Serbia, BiH, Croatia, Macedonia, Slovenia and Monte Ne-
gro), and wider, as a topic.
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value, which is particularly reflected not only to the duration of criminal proceed-
ings within the boundaries necessary for objective and complete illumination
and resolution of criminal matters, but also to the legality of the judicial deci-
sion (Bejatovi¢, 2017a: 295). The circumstances of subjective nature, expressed
through the expertise, engagement and motivation of the judicial functionaries in
the work, should be added to the above (Bejatovi¢, 2015a: 47).

4. Challenges of the efficiency of criminal proceedings

Given that we have accepted the view that the criminal proceedings are
viewed as an entirety, including the preliminary and the main proceedings, and
determined the efficiency factors of the criminal proceedings, then we can also
talk about the challenges of the efficiency of criminal proceedings.

The first of them concerns the beginning of the investigation, which is de
facto the beginning of the criminal proceedings as well. The investigation shall
include activities undertaken by a prosecutor or an authorized official in accord-
ance with the Criminal Procedure Code, including the collection and preserva-
tion of statements and evidences (Article 20 t.i) and shall commence if there are
grounds for suspicion that a criminal offense has been committed (Article 216
p.1). Therefore, the formal requirement for initiating and conducting an inves-
tigation is the existence of a prosecutor’s order, and the material requirement is
existence of grounds for suspicion (Pivi¢, 2017: 9-45). While it would not be a
problem to meet the formal requirement, because the order to conduct the inves-
tigation is a written act of the Prosecution with the law prescribed content, the
other requirement is questionable in every sense. Namely, the ground for suspi-
cion, as an indication or ground of suspicion, are the facts that point out to the
existence of a criminal offense and the closer or further connection between that
offense and a person, on the basis of which, more or less probably, it can be con-
cluded whether a criminal offense was committed or not, what was the connec-
tion between certain person (persons) and the criminal offense, as well as other
circumstances relevant to the clarification of criminal matter (Vodineli¢, 1985:
188). It often only allows for a preliminary criminal differential diagnosis with
regard to the existence of a criminal offense and a possible perpetrator, and is
called “sufficient doubt” (Modly, Petrovi¢, Korajli¢, 2004: 64 1 65). It is clear that
this is the lowest degree of probability, without any structure, which, through rea-
sonable suspicion (higher and higher degree of probability), a provisional system
of a certain quality, should grow into a completely new system of such quality
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and quantity that excludes the possibility of any other interpretation of the factu-
al background, which we call certainty (Sikman, 2010: 89-104).

In this regard, the key question is what is the level of facts on which the
ground of suspicion is based on in relation to committed criminal offense and the
perpetrator.”® Certainly, it differs depending on the entity that takes the action.
Thus, within its jurisdiction'4, the Police shall find out that the criminal offense
has been committed and will report it to the Prosecutor, depending on the type
and severity of the criminal offense, within the prescribed time limits. The report
of criminal offense to the Prosecutor by a Police shall be mandatory only when
the Police establishes grounds for suspicion that the criminal offense has been
committed, which implies that the criminal offense has already been discovered
the existence of the grounds for suspicion that a criminal offense has been com-
mitted, the Prosecutor shall decide whether to initiate an investigation.

The next issue, worthy of attention when talking about efficiency and
achieving of goals of criminal proceedings - concerns the suspension or termina-
tion of the investigation. This issue is closely related to the right of the suspect
or the accused to be brought before the court and to be tried without delay within
the shortest possible and reasonable time (Article 13 paragraph 1). The law stip-
ulates that the Prosecutor shall issue an order terminating the investigation if he/
she considers there are no conditions for further prosecution, and will suspend
the investigation when he finds that the state of affairs is sufficiently clarified to
file an indictment (Article 225 paragraph 1), and if the investigation is not com-
pleted within six months of the issuance of an investigation order, the the Pros-
ecution College shall take all necessary measures to complete the investigation
(Article 225 paragraph 2).

In addition, the investigation does not only serve to collect material for the
decision to terminate the proceedings or to file an indictment, but also, in the case
of filing an indictment and presenting findings at the main hearing, to facilitate the
main hearing by a preliminary investigation — by way of collecting the basic evi-
dence, release the main hearing of redundant and useless material and duly check
the allegations of the parties making the main hearing redundant, and to ensure the

13 Basis for suspicion, firstly, refer to the problems of establishing of existence of criminal offense
in general, and secondly, to revealing of perpetrator and establishment of his guilt. Vodineli¢, V.
(1985). op.cit., pgs. 87-88.

14 The Police reaches the level of basis for suspicion through criminal activities it takes within its re-
gular duties and tasks, by performing police job, search activities and prooving actions (for exam-
ple, Articles 5 paragraph 1t, 5, 6, 7, 10 of the Law on Police and Internal Affairs of the Republika
Srpska, Official Gazette of the Republika Srpska, Nos. 57/16 and 110/16).
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accused’s presence during the proceedings (Simovi¢, Simovi¢, 2014: 22). In order
to be efficient, these activities must be realized within optimal time and shortest
possible deadline, and must be of such extent to enable making of a lawful deci-
sion. Thus, not all the evidence and data that may be of use for making of verdict
are collected in the investigation, but only those who are required to make a de-
cision whether to terminate the proceedings or to file an indictment (Simovi¢, Si-
movi¢, 2014: 22). In this way, the criminal proceedings shall not only be efficient,
but shall also limit the possibility of an omission in the course of an investigation
that can make the evidence illegal, and thereby challenge the main criminal pro-
ceedings. In this respect, special responsibility lies with the Prosecutor as the Pros-
ecutor is responsible for taking care of the lawfulness of investigation, including
the conducts of authorized officials during the investigation (Pivi¢, 2017: 28).

After the conclusion of investigation, as the first stage of the preliminary
proceedings, follows the prosecution procedure, as the second and final stage
of the preliminary hearing, as the first stage of the criminal proceedings (Si-
jer¢i¢-Coli¢, et.al., 2005: 608). In order to complete the criminal proceedings in
the most efficient manner, three procedural options are prescribed to complete
it in a way that does not lead to holding of the main hearing. These are guilty
plea, guilty plea agreement and issuance of a criminal order. In the first case, if
the accused pleads guilty, the preliminary hearing judge shall refer the case to
the judge, that is to the hearing panel for scheduling of the hearing to establish
the existence of the grounds for deliberation on the guilty plea (Article 229 par-
agraph 2), and if the court accepts the guilty plea statement, the statement of the
accused shall be entered into the record and it shall continue with the hearing for
the determination of criminal sanction (Article 230 paragraph 2). In this way, the
criminal proceedings are terminated without holding of the main hearing, which
significantly contributes to its efficiency.

In addition to guilty plea, negotiations on the guilt before preliminary hear-
ing judge, which may result in guilty plea agreement, is considered to be the
most efficient way of conclusion of the criminal proceedings, which is character-
ized by the complete absence of the evidentiary proceedings (Simovi¢, Simovi¢,
2014: 98). Namely, the process of negotiating the conditions of guilty plea can
be initiated by the parties and the defense attorney at all stages of criminal pro-
ceedings, and its ultimate goal is to conclude an agreement that primarily relates
to the type and extent of criminal sanction (Sijer¢ié-Coli¢, et.al., 2005: 622). This
agreement is an advantage not only for the Prosecutor but also for the Defense
Attorney (Simovi¢, Simovi¢, 2014: 100). Thus, this is a quick and cheap judg-
ment: the agreement shall save the time it would spend by conducting regular
criminal proceedings, and thereby it shall reduce the number of cases before the

35



RKKP, 3/18, M. Simovi¢ and M. Sikman, Efficiency of criminal proceedings (23-42)

court and leave enough funds for prosecution of perpetrators that represent more
serious threat to society (Kiurski, Stankovi¢, 2005: 559-580). If the court accepts
the plea agreement, the statement of the accused shall be entered into the record
and the hearing for imposing of criminal sanction provided for by the agreement
shall continue (Article 231 paragraph 1), and the criminal proceedings shall be
terminated by holding of the main hearing, at the same time achieving the pur-
pose and aim of the punishment.

Finally, the efficiency of the criminal proceedings can also contribute to its
termination by issuing a criminal order as a form of shortened or summary form of
criminal proceedings conducted for minor offenses before the competent court and
within which it is possible to impose an appropriate criminal sanction or measure
without conducting the main hearing. In this way the criminal proceedings are ra-
tionalized, and quickly and efficiently completed, and is not less reliable than or-
dinary criminal proceedings. The legal requirements for the issuance of a criminal
order are related to the criminal offense punishable by imprisonment for up to five
years or a fine as the main punishment, and that the Prosecutor has sufficient le-
gal evidence that provide a basis for the allegation that the suspect has committed
the criminal offense he is charged with (Article 334 paragraph 1). If the accused
pleads guilty and accepts the criminal sanction or measure proposed in the indict-
ment, the judge shall first establish the guilt and then render the judgment impos-
ing a criminal order in accordance with the indictment (Article 337 paragraph 2),
which means that he cannot impose a criminal sanction the Prosecutor did not seek.

However, these possibilities have not been relieved of the objections that
may be raised. It is justifiable to point out in the literature that the formation of sim-
plified process forms faces two basic problems: recognition of those qualifications
of process objects and subjects justifying the trivial forms, and finding the right
measure of simplifying of the process form that corresponds to the peculiarities of
process objects and subjects (Brki¢, 2004: 166. Cited in: Radulovi¢, 2013: 45-55).
In addition, these complaints relate to the traditional judicial remedies, like proper
establishment of factual background and determining of punishment in accordance
with the established factual background (Bajovi¢, 2015: 179-193). The request for
the full and true determination of the factual background is replaced by a deliber-
ation maxima which leaves the parties greater freedom as to the impact to which
facts shall be established in the proceedings, having in mind that the recognition of
the defendant and the consent of the parties with regard to certain facts eliminate the
need for their substantiation (Bajovi¢, 2015: 180). This applies in particular to the
possibility of imposing of less severe penalties than those prescribed by law. Like-
wise, there is lack of elements of the second instance procedure, since there is no
possibility to lodge an appeal against the judgment based on guilty plea agreement,
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because the accused waives his right to trial and the possibility to file an appeal
against the criminal sanction he shall be imposed.

If the parties and the Defense Attorney did not take advantage of the pro-
cedural possibility to conclude the criminal proceedings in one of the three ways
in which the main hearing shall not be conducted, the procedure continues with
the main proceedings. At this stage, conditions to ensure a trial within a reasona-
ble time as one of the basic principles of criminal procedural law in general, are
expressed. To this end, the process of reforming of criminal procedural legisla-
tion of the states in the region brought numerous novelties, one of the most im-
portant ones is a change of the structure of the main hearing, the content of the
principle of its practical realization and regulation of different mode of process
position of its main entities. Therefore, with the aim of the efficiency of the crim-
inal proceedings, and in the function of practical realization of the principle of
trial within a reasonable time — such norm must be adequately standardized and
then adequately applied (Bejatovi¢, Jovanovi¢, 2015: str. 5). Without going into
further analysis, it is evident that in the realization of goal set in this manner - in
norming the structure of the main hearing, in norming the contents of its princi-
ples and process position of its main actors - there are numerous questions open,
and realization of its goals depends on the manner of their solution (Bejatovi¢,
Jovanovi¢, 2015: 5).

5. Conclusion

Efficiency of the criminal proceedings has become more actual as the crim-
inal justice reform in Bosnia and Herzegovina has been ongoing. Thus, in the last
15 years, this is an unavoidable topic of scientific and professional public. Nev-
ertheless, there seems to be significant discrepancies between expectations and
reality. On one side, we have a normative and institutional basis that should pro-
vide, among other things, greater efficiency of criminal justice. Such efforts are
the result of harmonization of criminal legislation with known standards in this
area. Shortened procedures have been introduced, in particular the possibility of
terminating the criminal proceedings, without a main hearing, through guilty plea
agreement. Specialization was carried out within individual prosecutorial organ-
izational departments, which would also have to make the criminal proceedings
more efficient, especially in relation to more severe forms of crime. Knowledge
of the protection of human rights have been strengthened, for example by af-
firming of the right to a fair trial within a reasonable time, followed by appro-
priate decisions of the court instances. There is no need to neglect a developed
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framework on this issue set by the European Court of Human Rights, which is
commonly used by domestic bodies.

On the other hand, the question of the state of affairs is raised when it
comes to the efficiency of criminal justice. Although the dominant theoretical
and legal framework for understanding the efficiency of criminal proceedings
in our country (e.g. according to Bejatovi¢, Simovié, Skulié¢, Radulovi¢, Durdié
and others), which under efficiency implies a quantitative (speed of proceedings)
and a qualitative (legal decision) component, it seems that it is identified with
the speed of criminal proceedings. Accordingly, no matter that the vast majori-
ty will accept the aforementioned concept of efficiency of criminal proceedings,
it will manifest itself in practice through efforts to end the criminal proceedings
as soon as possible, regardless of the quality of the court decision. There is a key
difference in relation to expectations and reality when talking about efficient
criminal proceedings. Hence, the quality of judicial decisions is of crucial impor-
tance for efficient criminal proceedings. Of course, it implies that this decision
was reached within optimal period of time, that is, the time that was objective-
ly necessary to resolve the criminal case without unnecessary delay. Likewise, it
also understands adequate judicial staff, as well as the material assumptions nec-
essary for the achievement of efficient criminal proceedings. These are the key
components of efficiency: a quality standard, a high quality staff, and the fulfill-
ment of material and technical requirements.

If it were linked to the current situation in Bosnia and Herzegovina, then
it could be concluded that there is an adequate legislative framework. Of course,
it can be further improved and it is the subject matter of constant administrative
and legal analysis. The institutional aspects of efficient criminal justice, i.e. their
analysis, indicate that there is a need for further strengthening of this component.
Not only further training and specialization of staff has to be done, but it is also
necessary to improve the issue of their mutual cooperation and relationship. This
is what the efficiency depends on to a great extent, both in the individual stages
and in the criminal proceedings as a whole. And last but not least, the creation of
necessary material and technical conditions.
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