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In this paper, the authors analyse the legal nature of criminal
procedure in Bosnia and Herzegovina, with the special emphasis on
reform processes of criminal procedure legislation and adoption and
acceptance of new legal solutions over the past two decades, acknowl-
edging the aspiration for effectiveness and protection of basic human
rights and freedoms. For the purpose of effective criminal procedure, it
identifies the main and secondary actors in criminal proceedings whose
role is crucial from the aspect of shedding light on and resolving a cer-
tain criminal matter, as well as issuing a judicial decision. 1o that end,
the role and importance of those actors in taking procedural actions to
carry out a criminal procedure task is emphasised for the purpose of
understanding the legal nature, structure and course of the criminal
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procedure, and achieving the scope of legally prescribed rights of the
suspect, that is, the defendant. In addition, special attention is paid to
the specific procedural situation and status of an underage person in the
criminal law as the perpetrator and injured parties in a criminal case,
taking into account their age as the basis for the differentiation and
protection in relation to adults.

Key words: criminal procedure, criminal matter, actors in
criminal proceedings, Bosnia and Herzegovina.

1. Legal nature of reform processes of criminal
procedure laws in Bosnia and Herzegovina

Intensive and dynamic processes in the criminal procedure laws in Bosnia
and Herzegovina have over the past two decades focused primarily on several
very important aspects among which we need to specifically emphasise the ef-
fectiveness of criminal proceedings, tendency to humanise the contemporary
criminal procedure law, efficient and energetic fight against crime, and espe-
cially the specific forms of organised crime as the plague of the modern age
(crimes in human trafficking, drug abuse, terrorism, economic and financial crime,
cybercrime, etc.). In that regard, the question is posed even today if it is possible
to imagine a human society without crime, which many prominent humanists and
specialists in social sciences all give a negative answer to (Horvati¢, Derencinovic,
Cvitanovi¢, 2016: 39). Apart from that, the continental — European system is
sometimes denoted as inquisitorial, which is specifically characteristic of Anglo-
Saxon authors of legal literature, while the Anglo-Saxon is denoted is accusato-
rial, but such terminology is basically incorrect, because even though the conti-
nental — European system contains certain inquisitorial elements, it is actually a
mixed system, just like numerous Anglo-Saxon systems are no longer purely ac-
cusatorial (Stojanovi¢, Skuli¢, Delibagi¢, 2018: 33).

With the general reform of the criminal procedure laws in Bosnia and
Herzegovina from 2003, adoption and entry into force of the new criminal pro-
cedure codes at all levels' brought about major or radical changes in criminal

1 Criminal Procedure Code of Bosnia and Herzegovina (Official Gazette of BiH, 3/03, 32/03, 36/03,
26/04, 63/04, 13/05, 48/5, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 58/08, 12/09, 16/09,
93/09, 72/13, 65/18); Criminal Procedure Code of the Federation of Bosnia and Herzegovina (Of-
ficial Gazette of FBiH, 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 27/07, 53/07, 09/09, 12/10, 08/13,
59/14); Criminal Procedure Code of the Republika Srpska (Official Gazette of RS, 53/12, 91/17,
66/18) and Criminal Procedure Code of the Brcko District of Bosnia and Herzegovina (Official
Gazette of BDBiH, 10/03, 48/04, 06/05, 12/07, 14/07, 21/07, 27/14, 3/19).
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procedure primarily related to the acceptance and adoption of the new concept of
investigation and an amended role of actors in criminal proceedings in the inves-
tigation, the simplification of the form of action, application of special investiga-
tive actions, etc. However, it is exactly the concept of investigation and the
changed role of the actors in criminal proceedings (prosecutor’s office, court) with
a clearly defined accusation that the biggest changes refer to.

It is evident from the adoption and entry into force of the new concept of
investigation in the criminal procedure laws of Bosnia and Herzegovina that the
preliminary criminal investigation and preliminary proceedings are joined into a
single investigation that is launched and carried out by the prosecutor. The pros-
ecutorial concept which the scientific and expert community dubs the prosecuto-
rial-police concept of investigation replaced the former judicial concept in the
criminal procedure laws of the neighbouring countries too (Serbia, Croatia, Mon-
tenegro, North Macedonia), given the very proactive role of authorised officers
in investigations, with the exception of Slovenia, where the judicial concept of
investigation sustained certain modifications. On the other hand, the role of the
court is passive when it comes to launching and conducting an investigation, as
is the aspect of gathering evidence and conducting the investigation in its en-
tirety, as well as the presentation of evidence, that is, defining the presence of a
certain criminal offence and criminal responsibility.

Accordingly, respecting the accepted and adopted criminal procedure so-
lutions from 2003, as a result of general reform, it is safe to conclude that the
role of the court is passive and mainly controlling, and that it primarily refers
to the control of legality with respect to immediate action of law enforcement
agencies (prosecutor’s office, police and other law enforcement agencies) and
limitation of fundamental human rights and freedoms of the suspect or accused,
this in the context of the application or performance of certain criminal proce-
dure actions (presentation of evidence, special investigative actions, etc.). How-
ever, the limitation of freedom by prohibiting certain behaviours is justified only
when such behaviours undoubtedly represent socially harmful behaviours
(Stojanovic¢, 2016: 38).

When it comes to secondary actors in criminal proceedings, the role of the
defence counsel has been changed in relation to the former legal solutions, given
that the new legal solutions allow the defence counsel to take certain actions from
the moment of learning about a certain criminal investigation, establish all facts
and gather evidence for the benefit of the accused, as well as all other actions in
terms of the practical usage of securing the catalogue of rights to the accused. In
addition, for the purpose of criminal prosecution, authorised officers as the sec-
ondary actor of the criminal proceedings, have a crucial and proactive role in
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criminal proceedings in terms of timely detecting criminal offences as the pri-
mary or basic police activity, as well as the investigative and the role of present-
ing evidence manifested as the practical realisation of orders and requests of the
prosecutor’s office and court as the main actors gathering the necessary evidence
about a certain criminal offence and the accused or the defendant. The detection
role of authorised officers is an initial activity necessary for the existence of
reasonable grounds as a necessary condition for the prosecutor to launch and
conduct an investigation with respect to the presence of the specific criminal
offence (Karovi¢, Orli¢, 2020: 114).

Apart from the effectiveness of criminal proceedings which is the main
interest of all reform processes not only in Bosnia and Herzegovina but in the
neighbourhood and the region, it is important to emphasise a very prominent
tendency for humanising the contemporary criminal procedure law from the
aspect of the protection of fundamental human rights and freedoms of every
individual, irrespective of their national, ethnic, religious or racial background.
Analysing the valid legal provisions, it is evident that the position of the suspect
or accused in a criminal proceeding in terms of the provision of their rights and
freedoms has significantly improved as the right to defence is manifested in all
stages of action for the purpose of shedding light on and resolving a certain
criminal matter and making a proper judgement. The catalogue of rights and
universal guarantees for the suspect or accused in the criminal proceeding is
direct and practically implemented in terms of execution through the component
of humanisation which is incorporated in a number of international legal docu-
ments as well. It can be concluded that the application of criminal repression
by law enforcement actors or agencies with respect to the limitation of certain
human rights and freedoms is conditioned by restrictive legal requirements and
reduced to the smallest or proportionately necessary measure in order to satisfy
the legally justified goal — an efficient and effective fight against crime. The
wave of reform processes of the criminal procedure legislation over the past
two decades has bypassed neither the neighbouring countries (countries of the
former Yugoslavia), nor the regional countries, given the global processes at the
international, global level regarding the definition and implementation of inter-
national standards at the level of execution including the position, status and
treatment of the suspect or accused, especially a juvenile as the perpetrator, as
well as an injured party in a criminal proceeding.

Development of the contemporary criminal procedure law which is still
ongoing given that, by its destructive nature and consequences, and especially
some new forms, crime requires due attention of legislators in terms of timely
and proportionate amendments to the criminal procedure codes with respect to
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timely, efficient and legal detection, investigation and proving of crimes, as well
as the prevention of crime in general. However, from the aspect of the rights of
the injured party or victim as a secondary actor in a criminal proceeding, we
may conclude that they are marginalised, knowing that the commitment of a
certain crime jeopardises or violates a certain good (personal or property right)
of the injured party themselves. This prompts a reasonable, justified and pur-
poseful need for legislators in some future interventions in amending the laws
to recognise the need for further improving the position, status and treatment of
the injured party in terms of achieving their rights and remedying the harmful
consequences.

2. Specific position and status of a juvenile
in the criminal legislation of Bosnia and Herzegovina

Intensive and dynamic reform processes in Bosnia and Herzegovina, the
neighbourhood and the region have especially become prominent when it comes
to the development of the juvenile criminal law and adoption of certain interna-
tional legal standards which determine the action of law enforcement actors or
agencies with respect to this specific age group. It is exactly due to age as the
core parameter or criterion that legislators have absolutely justifiably and pur-
posefully recognised the need to isolate legal regulations, that is, provisions of
the law from the general part of the law, thus accentuating the difference and
different position, status and treatment of juveniles as opposed to adult perpetra-
tors. With respect to the general form, the treatment of juveniles by its structure
is not “defective,” no stage or stadium is missing; rather, its structural elements
are significantly modified in order to adjust the physiognomy of the procedure
to the personality of the minor (Orli¢, Pehli¢, Tufekci¢, 2019: 494). With the
adoption and entry into force of the law on the protection and treatment of chil-
dren and juveniles in criminal proceedings at the level of the entities? and Brcko
District® legal provisions related to the criminal position of minors have been
isolated, which is significant progress. That is how the juvenile criminal law
gains its independence and autonomy, even though these provisions related to

2 The Law on the Protection and Treatment of Children and Juveniles in the Criminal Procedure of
the Federation of Bosnia and Herzegovina (Official Gazette of FBiH, 7/14) and Law on the Protec-
tion and Treatment of Children and Juveniles in the Criminal Procedure of the Republika Srpska
(Official Gazette of RS, 13/10, 63/11, 61/13).

3 The Law on the Protection and Treatment of Children and Juveniles in the Criminal Procedure of
the Brcko District of Bosnia and Herzegovina (Official Gazette of BDBiH, 53/11).
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juveniles at the state level are still contained in the general part of the Criminal
Code of BiH* and Criminal Procedure Code of BiH.

On defining legal norms for the provisions related to the action of law en-
forcement actors or agencies, the legislators showed specific sensibility to juve-
niles and directed their attention to the use of certain terms for juveniles in order
to prevent or make impossible the stigmatisation of juveniles as perpetrators of
certain criminal offences. In terms of terminology too, the legislators avoided the
usage of certain legal terms characteristic for adult perpetrators of crimes. Thus,
the procedure against juveniles is not called “criminal” but “procedure against
juveniles,” unlike the general procedure conducted against suspects or accused
persons (M. Simovi¢, M. Simovi¢, 2015: 26). On the other hand, action of law
enforcement actors or agencies is conditioned by an appropriate specialisation of
experts of various profiles with professional capability to respect the personality
of juveniles in the broadest sense (e.g. conducting an interview, etc.). Hence, the
legislators demonstrated a special feeling for juveniles as perpetrators, as well as
the injured parties, that is, victims of a certain crime.

Juveniles as injured parties or victims of a certain crime require special
protection so as to avoid their further, secondary victimisation. They require spe-
cial attention given very prominent negative and long-term effects on the mental
state of juveniles, especially when it comes to various forms of sexual exploitation
(e.g. human trafficking crimes) where it is necessary to ensure appropriate help
and support even after the conclusion of the proceedings. Namely, numerous
pieces of research show that children who were victims of abuse get frustrated
and get emotional scars, which is often a strong impulse for developing their own
aggression and growing to abuse others (Skuli¢, 2011: 348).

One of the contemporary trends in criminal law, which is especially promi-
nent when it comes to juveniles in conflict with the law is the encouragement of
the development of alternative forms of response to delinquent behaviours by
youth, which, apart from searching for alternatives to the institutional treatment,
encompass also the efforts to try and resolve cases of juvenile delinquency outside
criminal proceedings, and using the trial as ultima ratio for juvenile perpetrators
of criminal offences (Gurda, 2011: 178). In that respect, a major novelty in treating
juveniles in Bosnia and Herzegovina is the acceptance and introduction of alterna-
tive or different measures of diversion which are actually a replacement for repres-
sive measures. It is their goal to divert the criminal proceeding and apply alterna-
tive (diversion) measures aiming to resocialize juveniles instead of punishing them.

4 Criminal Code of Bosnia and Herzegovina (Official Gazette of BiH, 3/03, 32/03, 37/03, 54/04,
61/04, 30/05, 53/06, 55/06, 32/07, 8/10, 47/14, 22/15, 40/15, 35/18).
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3. The main and secondary actors in criminal proceedings

Respecting the statutory legal status, actors in criminal proceedings as legal
or natural persons do not have the same procedural position or significance from
the aspect of commencing, conducting and finalising the criminal proceedings.
Given the procedural position and significance, we may divide actors in criminal
proceedings into main and secondary. The main actors in criminal proceedings
are: The court (independent and autonomous state authority performing the func-
tion of trial), the prosecutor (function of criminal prosecution) and the suspect or
accused (function of defence) without whom it is impossible to initiate, conduct
or finalise the criminal proceedings. The secondary actors in criminal proceedings
are the injured parties, a legal or natural person and the body of guardianship.

The procedural roles of the main and secondary actors in criminal proceed-
ings differ and are achieved or ensured exclusively on the basis of a consistent
application of the legal provisions regulating and establishing the norms for their
roles in criminal proceedings. Nevertheless, the significance of the main actors
in criminal proceedings is primarily formal and procedural given that without a
prosecutor it is not possible to initiate an investigation, issue an indictment or act
as a legal representative before the court; without the suspect or accused there
would be no one to prosecute, and without the court there would be no one to
issue the decision (Halilovi¢, 2019: 110).

It is primarily the criminal and legal nature of the concept of investigation that
the role of actors in criminal proceedings and the position of the prosecutor in the
investigation in the context of their jurisdiction depends (Karovic¢, 2019: 67). Regard-
ing the launch and conduct of criminal proceedings, the prosecutor appears as the
only legal authority who can in every specific case autonomously assess whether
there are grounds to suspect that a certain criminal offence has been committed (a
substantive condition). Practically, without the prosecutor it is impossible to imagine
launching and conducting an investigation regardless of whether they autonomous-
ly carry out their prosecutorial assessment and make a decision ordering an investi-
gation. In addition, the acting prosecutor leads the investigation and has a supervi-
sory role in relation to the authorised officers regarding the performance of certain
criminal procedure actions. To that effect, they make an autonomous decision about
the selection of criminal procedure actions (evidentiary proceedings, special inves-
tigative actions) which have to be applied in every specific criminal case, depending
on the nature of a certain criminal offence, the way it was committed and other
criminal procedure specificities which directly determine the entire procedure.

The prosecutor has the right and duty to: a) immediately upon learning there
are grounds to suspect that a criminal offence was committed, take the necessary
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measures to detect it and conduct an investigation, find the suspect, manage and
supervise the investigation, and manage the activities of authorised officers includ-
ing finding the suspect and collecting statements and evidence, b) conduct an in-
vestigation in line with this law, ¢) grant immunity in accordance with the law, d)
request information from state bodies, enterprises, legal and natural persons in
Bosnia and Herzegovina, e) issue summons and orders and suggest the issuance
of summons and orders in accordance with the law, f) order the authorised officer
to carry out the order issued by the court in accordance with the law, g) establish
the facts required for settling a property claim and seizing of property gain obtained
through criminal offence in accordance with the law, h) propose the issuance of a
warrant in accordance with the law, 1) issue and defend the indictment before the
court, j) submit legal remedies, k) perform other duties prescribed by the law (Ar-
ticle 35, para 2 of the Criminal Procedure Code of Bosnia and Herzegovina).

One of the main actors in criminal proceedings is the suspect or accused, as
a natural or legal person. The position of the suspect or accused in the law depends
on the stage of the proceeding, provided that they are always an actor and party in
the proceeding (M. Simovi¢, V. Simovi¢, 2011: 116). In Article 20 of the Criminal
Procedure Code of Bosnia and Herzegovina, the legislator defines, that is, deter-
mines the meaning of these terms in the catalogue of the basic terms of this law.
The suspect is a person with respect to whom there are grounds for suspicion that
the person may have committed a criminal offence.” The accused refers to a person
against whom one or more counts in an indictment have been confirmed.®

The suspect or accused in criminal proceeding performs the function of
defence. Practically, the function of defence is achieved by undertaking certain
procedural actions to refute the charges. There are also procedural actions of
negating the presence of a criminal offence and criminal responsibility, where
facts are presented and evidence proposed in favour of the person against whom
the criminal proceeding is held, and such procedural actions are also functionally
related and make up the function of defence (Stanojevi¢, Ignjatovi¢, 2007: 70).

It is possible for the prosecutor to launch and conduct an investigation
against an unknown person as well but, on the other hand, it is impossible to issue
an indictment without defining the identity of the person the indictment refers to.
As regards the procedural status of the suspect or accused, it is compatible with
the standard of proof, that is, the degree of suspicion in the commitment of a
certain criminal offence. The status of the suspect exists when the standard of
proof of grounds to suspect that a certain criminal offence has been committed is

5  Article 20, item a) of the Criminal Procedure Code of Bosnia and Herzegovina.
6  Article 20, item b) of the Criminal Procedure Code of Bosnia and Herzegovina.
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met, unlike the procedural status of the accused for which it is necessary to meet
a greater degree of suspicion that a certain criminal offence has been committed,
and that is reasonable grounds.

For the purpose of achieving the protection of citizens from ungrounded or
unlawful action in terms of the violation or threat to the fundamental human rights
and freedoms, that is, the disrespect of the axiom of legal security, the criminal
procedure code stipulates certain guarantees for the suspect or accused in criminal
proceedings. In addition, this law also stipulates a catalogue of rights for all per-
sons with the procedural status of the suspect or accused in criminal proceedings.
However, aside from the universal guarantees and rights of the suspect or accused,
certain obligations in criminal proceedings are also stipulated (the subject of
proof, response to court, compliance with the court and procedural discipline).

The court is an independent and autonomous state authority performing the
function of adjudication. The criminal court appears within the courts of general
jurisdiction over criminal jurisdiction, that is, the judicial function in criminal
matters (Jeki¢, Skuli¢, 2005: 47). Given the accusatorial principle, the concept of
investigation and legal nature of criminal proceedings in Bosnia and Herzegovi-
na as a compact whole, the role of the court is passive and mainly refers to the
aspect of actions of the preliminary proceedings judge who, on the basis of their
competences, controls the legality of establishing and adjudicating on the justifi-
cation of the application or performance of certain criminal procedure actions by
law enforcement agencies (prosecutor’s office, police and other law enforcement
agencies) limiting the fundamental human rights and freedoms (evidence gather-
ing, special investigative actions). In addition, the court is very passive in terms
of evidence given that the presentation of evidence is generally left to the parties
(the prosecutor and the defendant, that is, the defence counsel), while the court
ultimately issues a judicial decision (judgement) on the basis of an autonomous
assessment.

Apart from the main actors, an important role in shedding light on and re-
solving a certain criminal matter is that of secondary actors in criminal proceed-
ings. One of the main secondary actors in criminal proceedings is the injured
party, that is, the victim of the committed criminal offence. The Criminal Proce-
dure Code defines the procedural status of the injured part in criminal proceed-
ings, while the term victim is used in victimology, criminology, psychology, sub-
stantive criminal law, and other social sciences. As a rule, the injured party
appears as a witness given that their personal or property right is violated or jeop-
ardised by a certain criminal offence.

The defence counsel also appears in the function of defence and achieve-
ment of the catalogue of statutory rights of the suspect or accused. It is practically

63



JCCL, 3/20, S. Karovi¢, M. Simovi¢, “Legal nature and main procedural...” (55-68)

impossible to imagine the function of defence in criminal proceedings without an
active participation of the defence counsel in carrying out formal defence. The
suspect or accused may not exercise the right to defence by themselves regardless
of the fact it is a person who is the immediate actor or witness of a certain crimi-
nal event. The defence counsel creates operational tactics and defence strategy in
every specific case, and with their participation directly allows for taking propor-
tionately necessary procedural actions in using the right to defence by the suspect
or accused in all stages of criminal proceedings.

In terms of the timely detection, investigation and proving of criminal of-
fences, the primary role and significance is that of authorised officers. The pri-
mary or main activity of authorised officers is the detection of criminal offences,
and timely reporting to the prosecutor’s office on the existence of grounds to
suspect that the crime was committed. Furthermore, in the prosecutorial-police
concept of investigation, major activities concerning the gathering of evidence
are entrusted with authorised officers in particular, under the managing and su-
pervisory role of the acting prosecutor. Authorised officers are an operative serv-
ice of a kind to the prosecutor’s office in terms of carrying out its orders and
requests for the performance of appropriate investigative actions and evidence-
gathering. In terms of establishing the presence of a certain criminal offence and
individual criminal responsibility, authorised officers very often appear as wit-
nesses in the presentation of evidence at the proposal of the prosecutor, regarding
the circumstances of taking certain investigative actions and gathering evidence
(evidentiary proceedings, special investigative actions, etc.).

A very important role in shedding light on and resolving a certain criminal
matter is that of expert witnesses too. When it is necessary to establish certain
important facts, which are directly related to a certain criminal matter, expert wit-
nesses are engaged, who with their expert knowledge, skills and competences
from a certain scientific field provide their findings and opinions which allow the
prosecutor and court to issue a correct court decision.

Significant is also the role and participation of legal representatives, judicial
associates, witnesses, experts, etc.

4. Definition of a certain criminal matter
and standards of proof

The main subject of criminal proceedings is a certain criminal matter which
is directly and closely tied to and conditioned by the standards of proof which
make the basis for the definition and differentiation of the criminal matter in a
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proper sense and the criminal matter in an improper sense. However, aside from
the criminal matter as the main subject of criminal proceeding, other issues may
also be reviewed and adjudicated upon in such proceedings which are part of the
secondary elements of criminal procedure, as follows: property claim, proce-
dural costs and preliminary issues.

With the adoption and entry into force of the new criminal procedure codes
in Bosnia and Herzegovina, the prosecutorial concept of investigation which
minimises the degree of suspicion necessary for launching and conducting an
investigation has been accepted. Namely, in order to launch and conduct an in-
vestigation, that is, to issue an order for conducting an investigation by the acting
prosecutor, it is necessary to meet the lowest degree of suspicion or likelihood
that a certain criminal offence has been committed, and that is reasonable grounds.
In cases like this, when the legally prescribed standard of grounds to suspect that
a certain criminal offence has been committed is met, it is automatically a crimi-
nal matter in an improper sense. Thus, reasonable grounds are the lowest level of
likelihood that a certain criminal offence has been committed by a certain person
and therefore, there is a criminal matter in an improper sense when this standard
of proof is met. However, for the criminal matter to exist in a proper sense, it is
necessary to meet a higher degree of suspicion that a certain criminal offence has
been committed by a certain person, and that is grounded suspicion. Criminal
matter in a proper sense exists when there is grounded suspicion, when there are
facts and circumstances justifying the suspicion that a certain person has commit-
ted a certain criminal offence (Bejatovi¢, 2019: 29).

The presence of the standard of proof of grounded suspicion that a certain
person has committed a certain criminal offence makes obligatory the presence
or the provision of necessary evidence collected in the investigation from which
the standard of proof derives, which is confirmed by the presence of the objec-
tive and subjective features of the body of the specific criminal offence. Such
differentiation of criminal matter in the criminal matter in a proper and the
criminal matter in an improper sense is justified and purposeful since the pres-
ence of the criminal matter in an improper sense which is conditioned by the
presence of the lowest level of likelihood that a certain criminal offence has
been committed or the standard of proof of reasonable grounds does not neces-
sarily mean that it will “turn into” a criminal matter in a proper sense after the
investigation because the investigation may also be terminated by suspension.
Reasonable grounds are a standard of proof in criminal proceedings which needs
to be met for the acting prosecutor to draft and issue an indictment and then for
the preliminary proceedings judge to uphold it, in which case it is a criminal
matter in a proper sense.
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5. Conclusion

The overall development of criminal procedure in Bosnia and Herze-
govina over the past two decades has resulted in the adoption and acceptance
of certain new legal solutions of procedural nature characteristic of the Anglo-
Saxon legal tradition, therefore in major amendments to the criminal procedure,
especially in terms of investigation where the role of actors in criminal proceed-
ings of the prosecutor’s office and court has evidently been changed. The pros-
ecutorial and prosecutorial-police concept of investigation, which replaced the
former judicial concept of investigation, recognises the prosecutor as the only
legal authority authorised to launch and conduct an investigation, while the role
of the court is passive and mainly refers to the control function of the prelimi-
nary hearing judge related to the limitation of human rights and freedoms of the
suspect or accused (issuing orders for certain evidence gathering and special
investigative actions).

The complexity of establishing the presence of a certain criminal offence
and criminal responsibility is either directly or indirectly manifested through ac-
tivities of the main and secondary actors in criminal proceedings, given that re-
strictive legal requirements have to be met in every specific criminal case. Evi-
dentiary hearing is a “duel” between two opposing sides (parties), on the one hand
the prosecutor on the side of the prosecution, and on the other the suspect or ac-
cused on the side of the defence. The role of the court is mainly passive.

The issue of an efficient criminal procedure and adequacy of the state reac-
tion to crime has to be observed from the aspect of professional capability, pro-
cedural discipline and personal professional responsibility and interest of the
persons entrusted with certain public powers in terms of consistent enforcement
of the law. It has to be pointed out that the burden of proof lies with the acting
prosecutor, as well as authorised officers who directly gather evidence upon which
depends the outcome of the criminal proceeding and issuance of the judicial deci-
sion. Acquittals in certain criminal cases, most often due to the lack of evidence
or some other procedural reasons, and especially in case of specific forms of or-
ganised crime, produce very negative reaction of the scientific and general public.
It represents an extra burden, professional challenge and responsibility for the
acting prosecutor in terms of conducting an efficient investigation and gathering
the necessary evidence, issuing and defending the indictment, presenting evi-
dence, as well as acting in line with legal remedies. On the other hand, the court
has a passive, yet very important and responsible role from the aspect of issuing
a correct judicial decision (judgement) which sheds light on a certain criminal
matter and ultimately resolves it.
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